REGULAR MEETING OF THE AURA BOARD OF COMMISSIONERS
5601 Olde Wadsworth Boulevard, Ste. 210, Arvada, Colorado
5:30 p.m., Wednesday, November 5, 2014
AGENDA
REGULAR MEETING – 5:30 P.M.
1. Call to Order
2. Moment of Reflection and Pledge of Allegiance
3. Roll Call of Members
4. Approval of the Summary of Minutes
5. Public Comment of Issues not scheduled for Public Hearing – Three Minute Limit
6. Public Hearing
A. Resolution AR-14-02
B. Resolution AR-14-03
C. Resolution AR-14-04

A Resolution Approving the Arvada Urban Renewal Authority Budget
for Fiscal Year 2015
A Resolution Appropriating the Arvada Urban Renewal Authority
Budget for Fiscal Year 2015
A Resolution Amending and Appropriating the Arvada Urban Renewal
Budget for Fiscal Year 2014

7. Study Session
8. Old Business
A. Solana Olde Town Station Development Agreement
9. New Business
A. Former McDonald’s Property (9978 Ralston Road)
10. Development Update
11. Public Comment – Five Minute Limit
12. Comments from Commissioners
13. Committee Reports
14. Staff Reports
15. Executive Session
16. Adjournment
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REGULAR MEETING
1.

Call to Order – Chair Fred Jacobsen called the meeting to order at 5:30 p.m.

2.

Moment of Reflection and Pledge of Allegiance

3.

Roll Call of Members: Chair Fred Jacobsen, Treasurer Tony Cline, Commissioners Michelle DeLaria,
Alan Parker, Moni Piz Wilson, Marc Williams.

Commissioner Williams moved to excuse Vice Chair Page Bolin.
The following votes were cast on the Motion:
Voting yes:
Jacobsen, Cline, DeLaria, Parker, Moni Piz Wilson, Williams
Absent:
Bolin
The Motion was approved.
AURA staff present: Maureen Phair, Executive Director; Mike Polk, Legal Counsel; Clark Walker,
Redevelopment Manager; Pat Connelly, AURA Coordinator
4.

Approval of Minutes

The Minutes of the September 3, 2014 AURA Board meeting, stand approved as submitted.
5.

Public Comment on Issues not Scheduled for Public Hearing – Three Minute Limit

Nancy Young asked the Commissioners to speak up because sometimes it’s difficult to hear them.
6.

Public Hearing

None.
7.

Study Session

A.

W-Line One Year Later Update – Roger Wadnal, Senior Planner for City of Lakewood

Roger Wadnal reported that the W-Line has been opened one and a half years. He spoke about the ridership,
parking in neighborhoods, traffic congestion, property values, and development activity. He talked about the
community partners, station area plans in the corridor, the West Line corridor web site, the Sheridan station 20minute neighborhood, and connectivity and mobility, and he reviewed the station investments, plaza amenities,
public art, and the elaborate and uniquely wrapped electrical boxes.
8.

Old Business

None.
9.

New Business

A.

2014 Proposed Budget Amendment

Bryan Archer, Director of Finance, and Lisa Yagi, Deputy Director of Finance, reviewed the proposed
amendments to AURA’s 2014 Budget and the AURA Budget for fiscal year 2015.
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B.

2015 Proposed Budget

Commissioner DeLaria moved that the Arvada Urban Renewal Authority Board of Commissioners approve
forwarding the AURA Budget for 2015 to City Council for its review.
The following votes were cast on the Motion:
Voting yes:
Jacobsen, Cline, DeLaria, Parker, Moni Piz Wilson, Williams
Absent:
Bolin
The Motion was approved.
C.

Renascent Hospitality

Maureen Phair reported that Scott Somerville with Renascent Hospitality submitted a Letter of Intent for a hotel
development at the former Brooklyn’s site. The Board will discuss the proposal from Renascent Hospitality in
Executive Session.
10.

Development Update

Maureen Phair reported on the Park Place Olde Town residential development, the Ralston Creek North
development, Lot K located in the Water Tower Village, the Ralston Creek Streetscape, and MKS Residential
with Solana Arvada Station.
11.

Public Comment – Five Minute Limit

John Kiljan asked about closing dates for businesses in Arvada Square and Arvada Plaza.
12.

Comments from Commissioners

Commissioner Williams said that City Councilmembers are looking forward to the joint meeting with the AURA
Board on October 8th.
Commissioner DeLaria reported she is on the Citizen Capital Improvement Committee, which will have its first
meeting next week.
Chair Jacobsen said he hoped to discuss the construction defect law with Councilmembers at the joint meeting.
Chair Jacobsen commented on the new podium for the Chairman.
13.

Committee Reports

None.
14.

Staff Reports

Maureen Phair, Executive Director
Maureen Phair reported that she and AURA staff met with the City’s Clerk and Deputy City Clerk regarding how
the City’s minutes are prepared. She said the City takes “action” minutes versus summary minutes to ensure that
no unintentional bias entered into the minutes. She said that going forward, AURA will be adopting the practice
of preparing action minutes.
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Ms. Phair also reported that the AURA Board packet will be posted on AURA’s website
at www.arvadaurbanrenewal.org on the Friday before the Board meetings.
Ms. Phair said that she and City staff met with the Englewood Planning Commission and Urban Renewal
Authority to explain how AURA does its developments. Englewood’s urban renewal authority is currently
inactive.
15.

Executive Session

Commissioner Williams moved to convene into Executive Session to discuss land sales and negotiations.
Mike Polk said that the topics for discussion are provided for in CRS 24-6-402(4)(e)(a).
The following votes were cast on the Motion:
Voting yes:
Jacobsen, Cline, DeLaria, Parker, Moni Piz Wilson, Williams
Absent:
Bolin
The Motion was approved.
The AURA Board convened into the Executive Session at 7:15 p.m. and reconvened into the Regular Meeting at
7:45 p.m.
16.

Adjournment

The meeting was adjourned by Chair Jacobsen at 7:45 p.m.

______________________________
Fred Jacobsen, Chair

ATTEST:

__________________________________
Maureen Phair, Executive Director

__________________________________
Pat Connelly, Recording Secretary

AGREEMENT BY AND BETWEEN THE
ARVADA URBAN RENEWAL AUTHORITY AND
MKS RESIDENTIAL LLC
THIS AGREEMENT is entered into by the ARVADA URBAN RENEWAL
AUTHORITY, a body corporate and politic of the State of Colorado (“AURA”), and MKS
Residential LLC, a Delaware limited liability corporation (“Developer”), this ___________
day of ________, 2014. (AURA and Developer shall be collectively referred to herein as the
“Parties”).
RECITALS
WHEREAS, AURA is a body corporate and politic existing under the laws of the
State of Colorado and duly created under City Code and Ordinance of the City of Arvada,
Colorado (the “City”), County of Jefferson, State of Colorado; and
WHEREAS, Developer has proposed the construction of a multi-family residential
development project (hereafter, the “Solana Project”), which project is located within a
portion of the area encompassed by the Olde Town Station Urban Renewal Plan (“Plan”)
within the City of Arvada (“City”); and
WHEREAS, by adoption of the Plan it has been determined that a project of the kind
and nature of the Solana project furthers and implements the public purpose provided for in
the Plan by remedying existing conditions of slum or blight and by ameliorating or preventing
future conditions of slum or blight within the project area described in the Plan; and
WHEREAS, in furtherance of the Plan, AURA has determined that, absent a rebate to
the Developer of incremental property tax generated by and from the project activity, the
project could not be executed; and
WHEREAS, AURA, and Developer have agreed that AURA will remit certain
incremental ad valorem property tax revenues generated by the Solana Project as more
specifically set forth herein to assist with the financing of certain improvements necessary or
convenient for the successful completion of the Solana Project;
NOW THEREFORE, for and in consideration of the mutual covenants herein
contained and other good and valuable consideration, the receipt and sufficiency which is
hereby acknowledged, AURA and Developer agree as follows:
AGREEMENT
1.
Definitions. Unless the context otherwise clearly indicates, the following
words and phrases shall be defined as follows:
(a)
“Agreement” shall mean this Agreement by and between AURA and
Developer and all exhibits hereto.
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(b)
“Area” or “Plan Area” means the entirety of the Urban Renewal Area
as provided in the Plan.
(c)
“County Assessor” shall mean the Assessor of Jefferson County
Colorado with its legal address at 100 Jefferson County Parkway, Suite 2500, Golden, CO
80419.
(d)
“AURA” shall mean the Arvada Urban Renewal Authority, body
corporate and politic of the State of Colorado, with its legal address at 5601, Suite 210, Olde
Wadsworth Boulevard, Arvada CO, 80002.
(e)
“Completion” shall mean the receipt by Developer of a full use
certificate of occupancy for the Solana Project.
(f)
“City” shall mean the City of Arvada, Colorado, a municipal
corporation organized pursuant to Article XX of the Constitution of Colorado, with the legal
address of 8101 Ralston Road, P.O. Box 8101, Arvada, CO 80001-8101.
(g)
“Default” or “Event of Default” shall mean any occurrence specified
and defined in Article 9.
(h)
“Development Plan” means the plan submitted by the Developer to
AURA and the City for approval, representing approximately 352 units of multi-family
residential development, as set forth in Exhibit B to this Agreement.
(i)
“Increment Shortfall” shall be defined as occurring when AURA
receives Plan Area Property Tax Increment the total of which is less than the combined
Solana Property Tax Increment plus other similar contractual obligations AURA has to
reimburse Other AURA Projects in the Plan Area during a calendar year.
(j)
“Other AURA Projects” shall mean other AURA projects with similar
property tax increment financing agreements, development agreements, or contractual
obligations with AURA regarding Plan Area Property Tax Increment received from AURA.
The only project that currently has such an agreement is Park Place Olde Town, but it is
possible and anticipated that other such agreements will be reached for other projects in the
Plan Area.
(k)
“Plan” shall mean the Olde Town Station Urban Renewal Plan as
approved by the Arvada City Council by Ordinance No. 4192on or about December 7, 2009,
as such Plan may from time to time be amended.
(l)
“Plan Area Base” shall mean the real and personal property taxes paid
on the assessed valuation, in the aggregate, of all of the real and personal property located
within the boundary of the Plan Area as of the adoption of the Plan in 2009, as the same may
be adjusted from time to time in accordance with the Act.
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(m)
“Property” shall mean the real property which comprises the Solana
Project site as more particularly described in Exhibit A attached hereto and incorporated
herein by this reference.
(n)
“Plan Area Property Tax Increment” means the real and personal
property taxes produced by the mill levy at the rates fixed each year by the governing bodies
for the various taxing jurisdictions in excess of the Plan Area Base and is equal and limited to
the actual amount of the Plan Area Tax Increment funds received by AURA from the
payments processed by the County Treasurer.
(o)
“Property Tax Draw” means the amount of Solana Project Area
Increment which the Authority agrees to rebate to the Developer by means of this Agreement
over the Property Tax Reimbursement Period, up to the maximum of Seven Million Two
Hundred Fifty Thousand Dollars ($7,200,000) total during the Property Tax Reimbursement
Period.
(p)
“Property Tax Reimbursement Period” means the time period that
commences upon execution of this Agreement by the Parties and continues until AURA has
remitted to the Developer the Property Tax Draw, but shall not extend for any period greater
than the expiration of the period for collection of incremental property tax described in the
Plan. The Parties agree that the date of expiration of the period for collection of incremental
property tax set forth in the Plan is December 7,2034.
(q)
“Shortfall Reimbursement Ratio” means the percentage (%) amount
that will be paid from the Plan Area Property Tax Increment when an Increment Shortfall
occurs in a calendar year.
(r)
“Solana Project Area Base” means the real and personal property taxes
paid on the assessed value of the real and personal property located within the Solana Project
as of the Solana Project Area Base Year. The same will be adjusted each year in an amount
equal to the year over year percentage change in the assessed value of the Plan Area Base as
determined and reported by the County Assessor. A copy of the statement AURA receives
each year regarding this value is attached as Exhibit C.
(s)
“Solana Project Area Base Year” means one (1) calendar year prior to
the first year that construction activity appears as an increase in the Actual Value of the
Property as a result of the commencement of construction as determined by the County
Assessor and reflected in a change in the Actual Value that begins to capture the partially or
fully completed County Assessor’s valuation of the Property. Exhibit D contains a sample of
County Assessor’s valuation for a property in Jefferson County.
(t)
“Solana Project Area Increment” means the real and personal property
taxes produced by the mill levy at the rates fixed each year by the governing bodies for the
various taxing jurisdictions within or overlapping the Property, in excess of the Solana Project
Area Base.
(u)
“Sum of Increments” means the total of amount of the Solana Project
Area Increment added to the same increment calculated for Other AURA Projects.
017232\0001\11610218.4
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(v)
“Solana Tax Payment” means annual real and personal property taxes
produced by the mill levy at the rates fixed each year by the governing bodies for the various
taxing jurisdictions within the Property and collected by the County Treasurer. This amount
will be verified each year by the public data produced by the County Treasurer an example of
which is contained in Exhibit D.
(w)
“County Treasurer” shall mean the Treasurer of Jefferson County
Colorado with its legal address at 100 Jefferson County Parkway, Suite 2520, Golden, CO
80419.
2.
Public Purpose. The purpose of this Agreement is to accomplish the
development of the Property in order to implement the purposes and goals of the Plan.
AURA hereby declares that there are particular public and urban renewal purposes for which
the real and personal property tax increment payments described in this Agreement overcome
any individual interest incidentally served by such payments. AURA finds that there will be a
general benefit to the citizens of the City and more specifically, the Olde Town Station project
area of the elimination and prevention of blight and blighting conditions occurring with the
construction of the Solana Project, which will in turn lead to increased employment, long term
tax base growth, and related economic development benefits. The public purpose of
elimination and prevention of blight outweighs any incidental individual interest and is not a
special aid, grant or privilege. In addition to these general public benefits, AURA finds that
there are at least four discrete and particularized public purposes:
(a)
The property tax rebate will permit Developer to build and operate the
Solana Project which would not be developed but for such payments. Residents of the Solana
Project will patronize surrounding businesses, and will result in substantial and long-term
expansion of new employment and tax base within the Area; and
(b)
The property tax rebate will provide direct and indirect benefits to the
commercial markets in the Plan Area and the City and will help prevent the advent of blight
or blighting conditions; and
(c)
The property tax rebate will encourage the improvement of existing
properties within the Area, provide a beneficial and efficient utilization of property within the
Plan Area, and contribute to a diverse housing mix within the Plan Area and the City; and
(d)
The property tax rebate will stimulate, encourage and facilitate the
development of residential, retail and other activities in the Area, encourage the improvement
of existing properties, and improve the physical appearance and desirability of the Plan Area.
3.
Development Incentive – Property Tax Reimbursement. Until the Property
Tax Draw is paid in full, or until the Property Tax Reimbursement Period has expired,
whichever occurs first, AURA shall, not less frequently than twice per year and not later than
fifteen (15) calendar days after AURA’s receipt of Property Tax Increment revenues from the
County Treasurer, remit to Developer the Solana Project Property Tax Increment. AURA’s
obligation shall be limited to revenues from the preceding source actually received by AURA
and due on the disbursement date. No interest shall accrue on any sum to be paid to Developer
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by AURA. AURA agrees to use all reasonable means to collect all revenues to which it is
entitled under the Plan. Payments received are based on and determined by prior year property
values as determined by the County Assessor.
4.
Construction of Solana Project. AURA acknowledges and agrees that nothing
contained herein shall in any way be construed as a covenant on the part of Developer to
require Developer to construct the Solana Project. However, Completion of the Solana
Project is a condition precedent to AURA’s obligation to remit the Property Tax Draw. If,
subject to force majeure as set forth in Section 17of this Agreement, the Solana Project has
not achieved Completion by that date which is thirty-six (36) months from the Effective Date
of this Agreement, then AURA shall have the right, in its sole exclusive discretion, to
terminate this Agreement without further obligation to Developer. If the Developer
commences construction of the Solana Project, but allows six months to elapse with no visible
sign of construction on the Property, AURA may, at its discretion, deem the Solana Project
abandoned. After allowing the Developer notice and an opportunity to cure, pursuant to
Section 9 of this Agreement, AURA may, in such event, terminate this Agreement.
(a)
The Solana Project shall conform in all material respects to Exhibit B.
Any material modification to the Solana Project that significantly alters the size, purpose,
location, amenities, level of quality, style, layout, or elevations shall require the prior approval
of AURA.
5.
Subordination Clauses. Nothing herein shall be construed to deny or limit the
City’s or AURA’s full authority to issue sales and use tax bonds, or otherwise pledge any
portion of the incremental property tax derived elsewhere in the Plan Area, or to use or pledge
revenues derived from the Solana Project in excess of the obligations to Developer described
herein. It is acknowledged by Developer that the Property Tax Draw shall be available only
from incremental property tax revenues, as defined herein and in the Plan, collected from and
attributable to the Solana Project and paid to the County Treasurer, and actually remitted to
AURA. The Property Tax Draw is expressly limited to the amount described herein, and is
payable during the Property Tax Reimbursement Period. No obligations of AURA pursuant
to this Agreement shall provide a claim upon or access to any other City or AURA revenue
source, nor shall any obligation of AURA created by this Agreement be deemed to create any
pledge of credit or invoke the full faith and credit of the City or AURA as contemplated under
chapter XI, Section 11.3 of the Arvada City Charter or of any other City or State law.
Nothing herein shall be deemed or construed to have made the City a party to this Agreement.
6.
General Obligations of Developer. Developer agrees to comply with all City
codes, ordinances, resolutions and regulations, and pay all taxes, fees, and expense due to the
City, in connection with the construction of the Solana Project. AURA will notify Developer
of any violations of codes, ordinances, resolutions, or regulations of which it becomes aware
promptly, but shall otherwise have no responsibility to ensure Developers compliance
therewith.
7.
Assignment. This Agreement or the proceeds hereof are not assignable by
Developer without the prior written consent of AURA, provided however, Developer may
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assign the same to an affiliate in its sole discretion without the consent of AURA. AURA
hereby consents to following assignments
(a)
Assignment of this Agreement to any lender providing funds for
construction or operation of the Solana Project as additional collateral; and
(b)
Assignment of this Agreement to a special purpose entity to be formed
by Developer and its equity investor for the purpose of executing the Solana Project prior to
construction of the Solana Project;
(c)
Provided that all duties and obligations of Developer for construction
of Solana Project improvements are assumed by a successor and are faithfully and promptly
performed, AURA additionally consents to the assignment to any entity or entities that
acquire the Property from Developer.
Anything in this Agreement to contrary notwithstanding, no assignment shall be binding upon
AURA unless each of the following conditions is first fulfilled: (i) the assignee executes and
delivers to AURA an assumption agreement in which the assignee agrees to perform all of
Developer’s obligations under this Agreement not yet performed, (ii) Developer and assignee
provide written notice to AURA of the assignment and the effective date, and (iii) the Solana
Project is then under substantial construction or completed.
8.
Termination. Unless previously terminated, this Agreement shall terminate
upon the occurrence of any of the following: (a) the Solana Project is not constructed on or
before that date which is thirty-six (36) months from the Effective Date of this Agreement; or
(b) the expiration of the Property Tax Reimbursement Period; or (c) any lender who has taken
assignment pursuant to Section 7 hereinabove forecloses on the Property, or accepts a deed in
lieu of foreclosure, and does not assume the obligations of this Agreement within 30 days of
foreclosure.
9.

Events of Defaults; Remedies.

(a)
Default or an Event of Default by Developer under this Agreement
shall mean continuation of one or more of the following events after written notice and failure
to cure:
(i)
Developer, in violation of this Agreement, assigns or attempts
to assign this Agreement except as provided for in Article 7 above; or
(ii)
Developer fails to substantially observe or perform any other
covenant, obligation or agreement required under this Agreement.
If such Event or Events of Default are not cured within the time provided in Section 9(b), then
AURA may, as its sole and exclusive remedy, suspend payment of the Property Tax Draw
until the event of Default has been cured. Suspension of the Property Tax Draw for an Event
of Default shall not enlarge the time period of the Property Tax Reimbursement Period, but
instead shall be counted as time expired for all purposes.
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(b)
Upon the occurrence of any Event of Default, AURA shall provide
written notice to Developer. Developer may proceed to cure or remedy such Default, and
such cure shall be commenced and diligently pursued to completion within thirty (30)
calendar days if the breach or default is administrative or procedural in nature, or within such
longer time as is reasonable given the nature of the breach or default if the breach or default is
one which cannot be cured within thirty (30) calendar days.
10.
Notices. All notices required to be permitted hereunder shall be in writing and
shall be effective upon receipt or refusal, deposited in certified mail, return receipt requested,
and addressed to the intended recipient as follows. Any party can change its address by
written notice to the other given in accordance with this Section 10.
To AURA:

Arvada Urban Renewal Authority
5601 Olde Wadsworth Blvd., Suite 210
Arvada, CO 80002
Attn: Executive Director
Phone: 720-898-7060
Fax: 720-898-7061

To Developer:

Jason Smith
MKS Residential, LLC
7310 South Alton Way, #6D
Centennial, CO 80112
Phone: (303) 353-0508
Fax: (720) 493-4936

with a copy to:

Ric Shwisberg
MKS Residential
444 S. Cedros, Suite 180
Solana Beach, CA 92075
Phone: (858) 436-7703
Fax: (858) 436-7701

with a copy to:

Carolynne White
Brownstein Hyatt Farber Schreck
410 17th St., Suite 2200
Denver, CO 80202
Phone: (303) 223-1197
Fax: (303) 223-0997

11.
Binding Effect. This Agreement shall be binding upon AURA and Developer.
This Agreement shall be binding upon the Parties, their respective legal representatives,
assigns, successors, and heirs; provided that nothing in this Article shall be construed to
permit assignment unless the provisions of Article 7 have been met.
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12.
Venue. This Agreement is being executed and delivered and is intended to be
performed in the State of Colorado, and the laws of Colorado shall govern the validity,
construction, enforcement and interpretation of this Agreement. Further, venue for any and
all legal action at law or in equity regarding this Agreement shall be in the Jefferson County
District Court, State of Colorado.
13.
Good Faith. The Parties shall exercise good faith in the performance and
enforcement of this Agreement.
14.
Entire Agreement. This Agreement embodies the whole agreement of the
Parties. There are no promises, terms, conditions, or obligations other than those contained
herein; and this Agreement shall supersede all provisions, communications, representations,
or agreement, either verbal or written, between the Parties hereto.
15.
Waiver of Breach. A written waiver by either party to this Agreement of the
breach of any term or provision of this Agreement shall not operate or be construed as a
waiver of any subsequent breach by either party.
16.
Captions. The captions of the articles and sections of this Agreement are set
forth only for the convenience and reference of the Parties and are not intended in any way to
define, limit, or describe the scope or intent of this Agreement.
17.
Delays. Any delays in or failure of performance by any party or its obligations
under this Agreement shall be excused if such delays or failure are a result of acts of God,
fires, floods, strikes, orders of civil or military authorities; or, provided proper application has
been made, failure to obtain permits or approvals from city, county, state or federal agencies,
or other causes, which are beyond the normal control of such party.
18.
AURA Not a Partner. Notwithstanding any language in this Agreement that
may imply anything to the contrary, AURA is not intended to be and shall not be deemed to
be a member, partner, or joint venturer of Developer, and AURA shall not be responsible for
any act, omission, debt or liability of Developer or its contractors or agents.
19.
AURA’s Obligations Subject to Law. The covenants, duties and actions
required of AURA under this Agreement shall be subject to and performed in accordance with
the provisions and procedures required and permitted by the provisions of the Colorado Urban
Renewal Law, CRS 31-25-101 through CRS 31-25-116, as said law may from time to time be
amended, and by any other applicable provision of law.
20.
No Third Party Beneficiaries. AURA shall not be obligated or liable under the
terms of this Agreement to any person or entity not a party hereto. Further, AURA shall not
be bound by any contracts or conditions that Developer may negotiate with third parties
related to Developer.
21.
Integration and Amendment. This Agreement represents the entire agreement
between the Parties and there are no, oral or collateral agreements or understandings. This
Agreement may be amended only by an instrument in writing signed by the Parties.
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22.
AURA Representations and Warranties. AURA acknowledges that Developer
is intending to construct the Solana Project, and is expending considerable sums in design and
engineering fees associated with the Solana Project. AURA acknowledges that Developer
shall continue to expend considerable sums with respect to the same in reliance on the
findings, agreements, representations, and warranties of AURA contained in this Agreement.
AURA represents, warrants and covenants to Developer that all of AURA’s representations,
findings, warranties and covenants set forth in this Agreement are true in all material respects
as of the date of this Agreement. AURA further represents, warrants and covenants to
Developer as follows:
(a)
The Property is located within the municipal limits of the City and
within the boundaries of the Plan Area.
(b)
AURA is a duly organized, validly existing urban renewal authority in
the State of Colorado. The transactions contemplated by this Agreement, the execution of this
Agreement and AURA’s performance hereunder have been duly authorized by all requisite
action of AURA and no other approval or consent is required for this Agreement to be
binding upon AURA. The individuals executing this Agreement have all necessary authority
to enter into this Agreement and to bind AURA. To AURA’s best knowledge, the execution
of this Agreement and the consummation of the transactions contemplated hereby will not
result in any violation of, or default under, any term or provision of any applicable agreement,
instrument, law, rule, regulation or official policy to which AURA is a party or by which
AURA is bound.
(c)
There is no litigation, referendum, investigation, initiative or
proceeding pending or, to the knowledge of AURA, contemplated or threatened against
AURA, the Property, this Agreement, or the zoning of the Property, (collectively, “Actions,”
and each individually an “Action”) which would materially impair or materially adversely
affect AURA’s ability to perform its obligations under this Agreement or under any
instrument or document related hereto or, to AURA’s knowledge, which would materially
impair or materially adversely affect Developer’s ability to construct or operate the Solana
Project. In the event any Action is initiated after the date of this Agreement against AURA or
over which AURA has control, AURA, at its sole cost and expense, shall vigorously defend
the same. In addition, in connection with AURA’s defense of any Action, AURA shall (i)
provide Developer periodic progress reports as to the status of said Action and (ii) obtain and
give due consideration to Developer’s input with respect to how to conduct the defense of said
Action, provided nothing herein shall require approval of any legal or business strategy or
decision considered or made by AURA in defense of or prosecution of any Action whatever.
23.
Developer Representations and Warranties. Developer represents warrants and
covenants to AURA that all of Developer’s representations, warranties and covenants set forth
in this Agreement are true in all material respects as of the date of this Agreement. Developer
represents warrants and covenants to AURA as follows:
(a)
Developer is a duly organized, validly existing limited liability
corporation organized under the laws of the State of Delaware.
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(b)
The transactions contemplated by this Agreement, the execution of this
Agreement and Developer’s performance hereunder have been duly authorized by all requisite
corporate action and no other approval or consent is required for this Agreement to be binding
upon Developer.
(c)
The execution of this Agreement and the consummation of the
transactions contemplated hereby will not result in any violation of, or default under, any term
or provision of any applicable agreement, instrument, law, rule, or regulation to which
Developer is a party or by which Developer is bound.
These representations and warranties are made as of the date hereof and shall be deemed
continually made by Developer to AURA for the entire term of this Agreement.
(d)
Developer acknowledges that any reduction in the amount of
incremental property tax actually remitted to AURA, for any reason, may reduce the amount
of Property Tax Draw available to AURA to remit to Developer. Commencing upon the date
of execution of this Agreement, and continuing during the Property Tax Reimbursement
Period, and for a period of two calendar years thereafter, Developer shall not contest the
assessment of the Property, or seek refund or abatement of the property tax assessment and
payment demands required by the County Assessor and County Treasurer for property tax due
or payable on the Property. Notwithstanding the preceding, if for any reason, there is a
property tax abatement, claim for refund or protest that results in an abatement or refund
payable from what would otherwise be the Property Tax Draw, then the Property Tax Draw
will be permanently reduced by the amount of the abatement or refund so awarded.
24.

Cooperation.

(a)
Appointment of Representatives. To further the commitment of the
Parties to cooperate in the implementation of this Agreement, AURA and Developer each
shall designate and appoint a representative to act as a liaison between AURA and the
Developer. The initial representative for AURA shall be its Executive Director and the initial
representative for Developer shall be Jason Smith. The representatives shall be available at
all reasonable times to discuss and review the performance of the Parties’ respective
obligations under this Agreement.
(b)
Expedited City Decisions. AURA will provide assistance in obtaining
development review approval for the Solana Project from the City. AURA will provide
advice and the use of its good office to resolve impasses with City Zoning or regulatory staff
and will act as liaison when requested by Developer. AURA will provide such other nonmonetary assistance as it reasonably can upon request by Developer.
25.

Calculation of Property Tax Reimbursement.

(a)
The Parties understand and acknowledge that incremental property tax
is remitted to AURA according to policies and procedures adopted by the State Property Tax
Administrator, the County Assessor’s Office, and the County Treasurer’s Office.
Accordingly, the timing and payment by the County Treasurer to AURA of all, or some
portion of the Property Tax Draw is a matter that is out of the control of AURA. Nothing
017232\0001\11610218.4
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herein is intended to be, or shall be construed as, a promise or guarantee by AURA that
incremental property tax will be collected and remitted to AURA in any projected or
anticipated amounts.
(b)
The Parties agree that, so long as Developer timely remits its property
tax and the same is received by AURA, and the total County Assessor’s valuation of the Plan
Area and the Plan Area Based are such that AURA receives sufficient increment to make a
Property Tax Draw in any given year while also accounting for similar obligations to Other
AURA Projects, that AURA shall do so. However, in the event of an Increment Shortfall, the
Parties agree that the following approach shall be used to calculate the proportional amount of
incremental property tax that will be attributable to the Property for purposes of this
Agreement.
(c)
In the event of an Increment Shortfall in any given year, AURA shall
remit to the Developer funds equal to the Shortfall Reimbursement Ratio multiplied by the
total Plan Area Property Tax Increment received from the County Treasurer, so long as
construction has commenced or Completion has occurred and this Agreement has not been
terminated.
(d)
The Shortfall Reimbursement Ratio is calculated by dividing the Solana
Project Area Increment by the total value of the Solana Project Area Increment plus the same
project increment calculated for Other AURA Projects in the Plan Area.
(e)
For purposes of illustration, Exhibit F contains a worksheet that
demonstrates an Increment Shortfall during multiple calendar years and the allocation of the
Plan Area Property Tax Increment to the Solana Project Area Increment and the same
increment that results from Other AURA Projects.
(f)
In the event of an Increment Shortfall, AURA’s obligation to remit the
balance of the Property Tax Draw unpaid due to the Increment Shortfall is not canceled, but
shall simply roll over to subsequent years, until either the Property Tax Draw has been paid in
full, or until the Property Tax Reimbursement Period has expired, whichever shall first occur.

IN WITNESS WHERE, the Parties have executed this Agreement as of the date first
written above.
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ARVADA URBAN RENEWAL AUTHORITY,
a body corporate and politic of the State of
Colorado

By: __________________________________
Chairman
Attest:

_______________________________
Secretary

APPROVED AS TO FORM:

By: ___________________________________
Legal Counsel
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MKS RESIDENTIAL, LLC,
a Delaware limited liability corporation

By: ReyLenn Properties, LLC
a California limited liability company,
Manager
By:

Name: ___________________________
Title: ____________________________

STATE OF CALIFORNIA
COUNTY OF

)
) ss.
)

The foregoing instrument was acknowledged before me this _____ day of
,
2014 by __________________ as___________________ of ReyLenn Properties, LLC, as
Manager of MKS Residential, LLC, a Delaware limited liability company.
WITNESS my hand and official seal.
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EXHIBIT A
PROPERTY
Parcel One (Book 1828 Page 709):
Beginning at a point on the South boundary line of the Southwest Quarter of Section 12,
Township 3 South, Range 69 West, said point being 145.5 feet East of the Southwest corner of
said Section 12;
Thence North 359.38 feet to a point 248.9 feet South of the Colorado and Southern Railway
right of way;
Thence Easterly and parallel to said Railway right of way a distance of 256.75 feet to a point
372.58 feet North of the South boundary line of said SW1/4 of Section 12;
Thence South 372.58 feet to the South boundary line of said SW1/4 of Section 12;
Thence West on said South boundary line a distance of 256.4 feet to the point of beginning,
County of Jefferson, State of Colorado.
Parcel Two (Book 1831 Page 39):
The South 400 feet of the following described tract of land:
Beginning at a point 75 feet East of the Southwest corner of Section 12, Township 3 South,
Range 69 West;
Thence North parallel with Section line to the right of way of Colorado and Southern Railroad;
Thence East along South line of said right of way 72-1/2 feet, more or less;
Thence South parallel with Section line to point 72-1/2 feet East of point of beginning;
Thence direct to point of beginning,
County of Jefferson, State of Colorado.
Parcel Three (Book 1833 Page 56):
A tract of land in the Southwest one-quarter of the Southwest one-quarter of Section 12,
Township 3 South, Range 69 West of the 6th P.M., more particularly described as follows:
The North 248.9 feet of the East 175 feet of the following described tract of land, to-wit:
Beginning at a point on the South boundary of the Southwest one-quarter of Section 12,
Township 3 South, Range 69 West, said point being 145.5 feet East of the Southwest corner of
said Section 12;
Thence North 608.28 feet, more or less, to the Southerly line of the right of way of the Colorado
and Southern Railway;
Thence Easterly along said right of way 256.75 feet, more or less, to a point which is the
Northwest corner of the land conveyed by L.J. Caldwell to Emma Plack on September 20, 1905
and recorded in the records of Jefferson County, Colorado, in Book 147 at Page 392 of said
records;
Thence South along the West line of said property so conveyed to Emma Plack a distance of
621.48 feet, more or less to the South Boundary line of said Section 12;
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Thence West along the South boundary line of said Section 12, 256.4 feet to the place of
beginning,
County of Jefferson, State of Colorado.
Parcel Four (Book 1972 Page 403):
The East 100 feet of the following described tract of Land:
Beginning at a point 177 feet West of the Southeast corner of Section 11, Township 3 South,
Range 69 West, said point being the Southeast corner of the acre heretofore conveyed to
Thomas Russell by L.J. Caldwell dated July 16, 1906, recorded in Book 151 at Page 268, Jefferson
County Records;
Thence North 598.2 feet more or less to the Right of Way of the Colorado and Southern Rail
Way;
Thence East 255.8 feet to the Northwest corner of Land conveyed to Mrs. Elizabeth White by
Deed from L.J. Caldwell dated May 1, 1907, recorded in Book 154 at Page 327 Jefferson County
records;
Thence South along West line 609.4 feet to South line of Section 12;
Thence West along South line 250 feet to place of beginning,
County of Jefferson, State of Colorado.
Parcel Five (Book 1972 Page 404):
Beginning at a point 177 feet West of the Southeast corner of Section 11, Township 3 South,
Range 69 West;
Running thence North 598.2 feet to Railroad right of way;
Thence Easterly along said right of way 255.8 feet;
Thence South 609.4 feet to the South line of Section 12;
Thence West 250 feet to point of beginning,
Except that portion conveyed by Deed recorded in Book 700 at Page 189 (same land as in Parcel
Four),
County of Jefferson, State of Colorado.
Parcel Six (Book 2033 Page 550):
That part of the Southeast One-quarter of the Southeast One-quarter (SE1/4SE1/4) of Section
11, Township 3 South, Range 69 West of the 6th P.M., described as follows:
Beginning at a point on the South line, 177 feet West of the Southeast corner of said Section;
Thence West along said South line, 142.5 feet;
Thence North 590.7 feet, more or less, to the Southerly right of way line of the Colorado and
Southern Railroad;
Thence Easterly along said right of way line, 142.9 feet, more or less, to a point due North of the
point of beginning;
Thence South 601.2 feet, more or less, to the point of beginning,
Except the portion thereof described in Book 343 at Page 493 (this will be Parcel Seven) of the
Jefferson County records,
County of Jefferson, State of Colorado.
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Parcel Seven (Book 2037 Page 127):
That part of the Southeast One-quarter (SE1/4) of Section 11, Township 3 South, Range 69 West
of the 6th P.M., described as follows:

Beginning at a point on the South line of said Section 11, at a point 409.5 feet West of the
Southeast corner of said Section;
Thence North 0
5’
East 578.2 feet to a poin
Colorado and Southern Railroad Company;
Thence Northeasterly along said right of way 90 feet;
Thence South 0
5’
West to a point on the South line of said Sec
Thence West 90 feet to the beginning;
County of Jefferson, State of Colorado;
Together with
Lots 1, 2 and 3,
Central Arvada Business Park Minor Subdivision,
as per the plat thereof recorded March 18, 2004 at Reception No. F1986567,
County of Jefferson, State of Colorado.
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EXHIBIT B
DEVELOPMENT PLAN
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EXHIBIT C
COUNTY ASSESSOR STATEMENT OF ASSESSED VALUE
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EXHIBIT D
COUNTY ASSESSOR’S VALUATION
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EXHIBIT E
COUNTY TREASURER’S PROPERTY TAX
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EXHIBIT F
SAMPLE INCREMENT SHORTFALL CALCULATION
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